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by small trucks engaged in local trans-
portation or by farm vehicles and are 
not nonretail under paragraph (c)(6) of 
this section will be tested under para-
graphs (b) and (c)(3) (ii) of this section, 
even when made on occasion for use in 
larger vehicles. Likewise, repairs and 
servicing of a minor nature (such as 
tire repair, battery recharging, clean-
ing of fuel lines, or minor electrical re-
wiring) performed on any type vehicle 
will be considered retail in nature un-
less nonretail under paragraph (c)(6) of 
this section or unless a fleet mainte-
nance arrangement as in paragraph 
(c)(5) of this section is present. 

(e) Farm implement sales. Sales of farm 
machinery, such as equipment nec-
essary for plowing, planting, thinning, 
weeding, fertilizing, irrigating, and 
harvesting of crops, and raising of live-
stock on the farm, and the repair work 
thereon, will be considered as retail 
(whether sold to farmers or non-
farmers) when they satisfy the tests re-
ferred to in paragraph (b) of this sec-
tion. The following, which fail to sat-
isfy these tests, must be classified as 
nonretail: 

(1) Sales for resale. For example, sales 
of new or used machinery, parts, acces-
sories or services to service stations, 
repair shops and other dealers, where 
these establishments resell these items 
or where they use them in repairing 
customers’ farm implements or in re-
conditioning used farm implements for 
resale, are sales for resale. However, 
this does not apply to internal trans-
fers of such items between departments 
within the dealer’s establishment. 
Transfers of parts from the parts de-
partment to the service department of 
a farm implement dealer’s establish-
ment will not be considered sales for 
resale, and will be disregarded in com-
puting the establishment’s sales for de-
termining the applicability of the sec-
tion 13(a)(2) exemption. 

(2) Sales made pursuant to formal invi-
tation to bid. Such sales are made under 
a procedure involving the issuance by 
the buyer of a formal invitation to bid 
on certain merchandise for delivery in 
accordance with prescribed terms and 
specifications. Sales to Federal, State 
and local governments are typically 
made in this manner. 

(3) Sales of specialized equipment not 
ordinarily used by farmers, such as: 

Bulldozers. 
Scrapers. 
Land levelers. 
Graders. 
Cotton ginning machinery. 
Canning and packing equipment. 

(4) Sales of junk. 
(5) Sales of machinery or equipment 

which are sold ‘‘installed’’, where the in-
stallation involves construction work. In-
stallations which require extensive 
planning, labor and use of specialized 
equipment ordinarily constitute con-
struction work. In such cases the cost 
of installation ordinarily is substantial 
in relation to the cost of the goods in-
stalled. 

(f) Quantity sales to farmers. It should 
be noted that the concept of fleet sales 
discussed in paragraphs (c)(3) and (5) of 
this section is not applied to sales to 
farmers, even though the farmer uses 
five or more vehicles on his farm. 

(g) Particular activities which lack a re-
tail concept. Any receipts derived from 
warehousing, construction, including 
water well drilling, or manufacturing 
activities performed by the auto-
mobile, truck, or farm implement deal-
er are not receipts from retail sales. 
These activities and the manufacturing 
of farm implements are not retail ac-
tivities. 

[35 FR 5856, Apr. 9, 1970, as amended at 76 FR 
18858, Apr. 5, 2011] 

§ 779.372 Nonmanufacturing establish-
ments with certain exempt employ-
ees under section 13(b)(10). 

(a) General. A specific exemption 
from only the overtime pay provisions 
of section 7 of the Act is provided in 
section 13(b)(10) for certain employees 
of nonmanufacturing establishments 
engaged in the business of selling auto-
mobiles, trucks, farm implements, 
trailers, boats, or aircraft. Section 
13(b)(10)(A) states that the provisions 
of section 7 shall not apply with re-
spect to ‘‘any salesman, partsman, or 
mechanic primarily engaged in selling 
or servicing automobiles, trucks, or 
farm implements, if he is employed by 
a nonmanufacturing establishment pri-
marily engaged in the business of sell-
ing such vehicles or implements to ul-
timate purchasers.’’ Section 
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13(b)(10)(B) states that the provisions 
of section 7 shall not apply with re-
spect to ‘‘any salesman primarily en-
gaged in selling trailers, boats, or air-
craft, if he is employed by a nonmanu-
facturing establishment primarily en-
gaged in the business of selling trail-
ers, boats, or aircraft to ultimate pur-
chasers.’’ This exemption will apply ir-
respective of the annual dollar volume 
of sales of the establishment or of the 
enterprise of which it is a part. 

(b) Character of establishment and em-
ployees exempted. (1) An establishment 
will qualify for this exemption if the 
following two tests are met: 

(i) The establishment must not be en-
gaged in manufacturing; and 

(ii) The establishment must be pri-
marily engaged in the business of sell-
ing automobiles, trucks, or farm imple-
ments to the ultimate purchaser for 
section 13(b)(10)(A) to apply. If these 
tests are met by an establishment the 
exemption will be available for sales-
men, partsmen and mechanics, em-
ployed by the establishment, who are 
primarily engaged during the work 
week in the selling or servicing of the 
named items. Likewise, the establish-
ment must be primarily engaged in the 
business of selling trailers, boats, or 
aircraft to the ultimate purchaser for 
the section 13(b)(10)(B) exemption to be 
available for salesmen employed by the 
establishment who are primarily en-
gaged during the work week in selling 
these named items. An explanation of 
the term ‘‘employed by’’ is contained 
in §§ 779.307 through 779.311. The exemp-
tion is intended to apply to employ-
ment by such an establishment of the 
specified categories of employees even 
if they work in physically separate 
buildings or areas, or even if, though 
working in the principal building of the 
dealership, their work relates to the 
work of physically separate buildings 
or areas, so long as they are employed 
in a department which is functionally 
operated as part of the dealership. 

(2) This exemption, unlike the former 
exemption in section 13(a)(19) of the 
Act prior to the 1966 amendments, is 
not limited to dealerships that qualify 
as retail or service establishments nor 
is it limited to establishments selling 
automobiles, trucks, and farm imple-

ments, but also includes dealers in 
trailers, boats, and aircraft. 

(c) Salesman, partsman, or mechanic. 
(1) As used in section 13(b)(10)(A), a 
salesman is an employee who is em-
ployed for the purpose of and is pri-
marily engaged in making sales or ob-
taining orders or contracts for sale of 
the automobiles, trucks, or farm im-
plements that the establishment is pri-
marily engaged in selling. As used in 
section 13(b)(10)(B), a salesman is an 
employee who is employed for the pur-
pose of and is primarily engaged in 
making sales or obtaining orders or 
contracts for sale of trailers, boats, or 
aircraft that the establishment is pri-
marily engaged in selling. Work per-
formed incidental to and in conjunc-
tion with the employee’s own sales or 
solicitations, including incidental de-
liveries and collections, is regarded as 
within the exemption. 

(2) As used in section 13(b)(10)(A), a 
partsman is any employee employed 
for the purpose of and primarily en-
gaged in requisitioning, stocking, and 
dispensing parts. 

(3) As used in section 13(b)(10)(A), a 
mechanic is any employee primarily 
engaged in doing mechanical work 
(such as get ready mechanics, auto-
motive, truck, or farm implement me-
chanics, used car reconditioning me-
chanics, and wrecker mechanics) in the 
servicing of an automobile, truck or 
farm implement for its use and oper-
ation as such. This includes mechan-
ical work required for safe operation, 
as an automobile, truck, or farm imple-
ment. The term does not include em-
ployees primarily performing such non-
mechanical work as washing, cleaning, 
painting, polishing, tire changing, in-
stalling seat covers, dispatching, lubri-
cating, or other nonmechanical work. 
Wrecker mechanic means a service de-
partment mechanic who goes out on a 
tow or wrecking truck to perform me-
chanical servicing or repairing of a 
customer’s vehicle away from the shop, 
or to bring the vehicle back to the shop 
for repair service. A tow or wrecker 
truck driver or helper who primarily 
performs nonmechanical repair work is 
not exempt. 

(d) Primarily engaged. As used in sec-
tion 13(b)(10), primarily engaged means 
the major part or over 50 percent of the 
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salesman’s, partsman’s, or mechanic’s 
time must be spent in selling or serv-
icing the enumerated vehicles. As ap-
plied to the establishment, primarily 
engaged means that over half of the es-
tablishments annual dollar volume of 
sales made or business done must come 
from sales of the enumerated vehicles. 

[35 FR 5856, Apr. 9, 1970, as amended at 38 FR 
7549, Mar. 23, 1973; 76 FR 18858, Apr. 5, 2011] 

OTHER ESTABLISHMENTS FOR WHICH 
SPECIAL EXCEPTIONS OR EXEMPTIONS 
ARE PROVIDED 

§ 779.381 Establishments within spe-
cial exceptions or exemptions. 

(a) As stated in § 779.338, the special 
exceptions provided in the 1961 amend-
ments for hotels, motels, restaurants, 
hospitals, institutions for the sick, the 
aged, the mentally ill or defective, and 
schools for physically or mentally 
handicapped or gifted children have 
been removed. Seasonally operated 
amusement or recreational establish-
ments and motion picture theaters also 
no longer are specifically exempt under 
section 13(a)(2), but have specific ex-
emptions set out for them in sections 
13(a)(3) and 13(a)(9) of the Act as 
amended in 1966. 

(b) Hotels, motels, and restaurants 
continue to be eligible for exemption 
under section 13(a)(2), but must meet 
all the requirements of that section for 
exemption in the same manner as other 
retail or service establishments. How-
ever, a special overtime exemption is 
provided for such establishments, re-
gardless of size, in the first part of sec-
tion 13(b)(8). Hospitals, residential care 
establishments, and schools for phys-
ically or mentally handicapped or gift-
ed children are specifically excluded by 
the Act from consideration for exemp-
tion under section 13(a)(2); however, 
residential care establishments are ex-
empt from the overtime pay require-
ments of the Act under the second part 
of section 13(b)(8) as long as overtime 
premium of not less than one and one- 
half times the employee’s regular rate 
of pay is paid to him for time worked 
in excess of 48 hours in the workweek. 
In addition, section 7(j) of the amended 
Act provides a special overtime ar-
rangement for hospital employees 
whereby overtime pay is due an em-

ployee after 8 hours in a day or 80 
hours in a 14-day work period rather 
than on the basis of the 7-day work-
week as is normally required by the 
Act. This provision, though, requires 
an agreement or understanding on the 
part of both the employer and the em-
ployee prior to the performance of the 
work. See § 778.601 of this chapter. 

(c) The amendments of 1966 also re-
pealed the exemption from both the 
minimum wage and overtime pay pro-
visions which was in the Act for cer-
tain food service employees employed 
by retail or service establishments that 
were not exempt under section 13(a)(2). 
This exemption (formerly found in sec-
tion 13(a)(20) is now an exemption from 
the overtime provisions only and is set 
out in section 13(b)(18). Those estab-
lishments now excluded by the Act 
from consideration for exemption 
under section 13(a)(2) (hospitals, resi-
dential care establishments, etc.) may 
utilize this exemption where they meet 
the Act’s definition of retail or service 
establishment in the last sentence of 
section 13(a)(2) and the conditions set 
out in section 13(b)(18). Likewise, the 
special exemption for any employee of 
a retail or service establishment pri-
marily engaged in the business of sell-
ing automobiles, trucks, or farm imple-
ments was repealed by the 1966 amend-
ments. In its stead the overtime ex-
emption set out in section 13(b)(10) and 
previously discussed in § 779.372 was 
provided for certain employees of any 
nonmanufacturing establishment pri-
marily engaged in the business of sell-
ing automobiles, trailers, trucks, farm 
implements, or aircraft to the ultimate 
consumer. 

(d) A special exemption from the 
overtime pay requirements is also in-
cluded in the amended Act for bowling 
establishments which do not meet the 
tests under section 13(a)(2) for exemp-
tion as a retail or service establish-
ment. Section 13(b)(19) states that the 
overtime pay requirements of the Act 
shall not apply with respect to ‘‘any 
employee of a bowling establishment if 
such employee receives compensation 
for employment in excess of 48 hours in 
any workweek at a rate not less than 
one and one-half times the regular rate 
at which he is employed.’’ Unlike the 
overtime pay exemption in section 
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